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INTRODUCTION

Socio-cultural conditions and the recognition
of traditional wisdmnthatscdsmpmave'cuslomary
5ﬂudeommunallandsﬂmlivcndthﬁveinmietyare
often ignored in land management and utilization
planning. Article 2 Paragraph (4) of the UUPA affirms
that the right of control of the state may be authorized
f0 regions and customary law communities as long as
&eﬁummmnmmsﬁllmuymuth
eommuniliesinthiscounuy.bunhemdoanot
momimlheircuonnrylmds&amﬂl.indigmm
Iﬂuibalpcoplesbewmaﬁmedﬁmdwirhnd.
Thcmmcmisamdfumﬁdiuﬁmsolhathcy
aenmdisplmedfmnmelnnofd:irmouly
bemmoftbem’schimtomiulsmlw
wlichneedstobemgnlatedmdimmlhevmofﬂn
llnhaitia.'rhecmdiﬁonisabwmbyuwumlw
arrangement of indigenous and tribal peoples in the law
wbmmepmitbnofindigmmduibdpeopluin
Indonesia have existed long before the positive national

hwmwlislnd.Unﬁlnowthecustomarylaw
community is still recognized its existence in the midst
o(sociay.G.Kausapommdlisﬁimdul‘ﬁnnlhc
understanding of the term communal nights in his book
on the law of the land [1]. The UUPA guarantees for the
amfnlmoflmdmmu"Commndﬁghtsm
the highest right to land owned by any legal pannership
1o ensure the order of land use. Communal rights are the
rights possessed by a legal alliance (village, tribe), in
which the citizen (legal alliance) has the right to control
the land which its implementation is governed by the
chairperson  of the alliance (chicfivillage head
concerned).

beendmindaamjormpponaofdnu&mlife
of the people concerned (Lebensraum). Such powers
and obligations fall into the ficld of civil law, and some
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Rl into the field of public law. The authority and
obligation in the ficld of civil law relate to the collective

Vvalues that give individual land tenure opportunities, as
well as private rights. Communal rights is not an

Sed on customary rights is to preserve the welfare and
ts of members of their legal community, 1o
t any disputes arising from land ownership and

: 4]. The subject of communal right is a
nity of indigenous communion in its entirety,
is, all over the archipelago, the community
ontrolling the communal right should not be in the
v ofﬂnprimepasmbmmumbcinthchawsof
the community. Objects of communal rights include
Water, plants (natural wealth) contained in it and

d animals that live freely in the forest, Thus,
Sommunal rights show the legal relationship between
al subjects and certain landsherritories,

As a follow up of Anticle 33 Paragraph (3) of the
UUD 1945 relating 1o the earth or land, Law No. § of
‘onthebasicmimlmisfunherlefuredloas
J A.ThenninobjectivesofUUPAam:

Laid the foundations for the preparation of national
lytianl-w,whichisaloolforhinging
mmpaiy,hqphea,mdMumdnSueam
people,eq)ecidlymepeoplein&eﬁlnmkofa
laidlhezmmdwu-kfamityndiuplicity in
land law.
Laidthegmundwnrktopmvidelegalcauimyof
lindligbtsforlhepmplcasawhole.

Therefore, to achicve the prosperity and
welfare of the people, in utilizing and using the land
mmispanofthnatumlresouwmustbe
implemented wisely and in the management handed
over to the state [$, 6]. anNmnberSYenrl%Owhich
isbmcrknownnsUUPAideobgiaﬂyhnvuydme
relationship  with Indonesian farmers. Since the
mlofUUPA,ﬂnfmljudkiﬂhwhuamy
mmgdesiretoﬁmcﬁondlenuiomllgmimlwasn
"tool" to bring prosperity, happiness, and justice to the
stucandpe-smsocietyinlbeﬁmwukofljnﬂmd
prosperous society. Because in people’s lives especially
inmﬂmﬂwlandisomofthomilworm
facm:ofpmdmﬁm.bmunelmdisonemeoﬂifc
and their lives. Also, customary lands are often
associated with cosmic-magical-religious values. Land
diSpulesinlhecommhnityminauﬁngmyyarmd
occur in almost all regions of Indonesia, both in urban
and rural areas.

hndcuallﬁonenomwlmviewedﬁ'om
conflicts of interest of the parties in land disputes

*  The People are dealing with bureaucracy,

*  The people are dealing with State enterprises

*  The people are dealing with privale companies.
*  Conflict between the peoaple.

hdmonemyuuoflmddiapum,the
p&ﬁcsconcunedndllﬁloﬁndtodd\vim:mh
isanmmlveiuvmiouaways.l‘hewayinwhich
disputeshawbemwlvedsoﬁislh:wghliﬁgation
mdnon-liﬁuiondiq:mseulamz.mhndhwor
Indomsiafmmthecolmillmishwwnmbcdmﬁm
Whichllmlhtﬂmpanla\vconlmlsthelepl status
otlmdontbeo-ehmd.mdwhichisdoninmdby
mnryth.mlheother.Suchciummm
not be scparated as a legacy or inheritance from
agrarian politics of the Dutch Indies Government,
whichalsohnmfnrlhescptaﬁonbdweenun
interests of indigenous people and the interests of
foreign capital.

ltanbemfmnhof.TaHasBm‘s
conmsuingthtbyjoimeffwuiedtom
cconomic favors on land: the living conditions for
Mwmmmh&mn
plantation entrepreneurs [§), Regardiess, throughout
Mitmhmhdﬁoﬁpbﬂmm
allianeuwithlhhndwidinitslaﬁuy,whmher
w«'ds,tbehpldlilneelmtheﬁghlothoselmds.
called Bcnclilddm-echt.!"orthistun,nome scholars
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several different uses of the term, such as ‘rights of
gerest’ (Prof. Dr. Soepomo), 'communal rights' (Dr.
ockanto and Prof. Mahadi). Tt leads us to an
derstanding that land adat or customary land law in
onesia has a considerable influence on the pattern of
fe in customary community law community. But the
stomary land law issue is not easy. Because it is still

or the influence of the dualism of land law that
usted during the Dutch Egst Indies government.

HODOLOGY
There is the dualism of customary law in
onesia. This nature is a matter to avoid in the field of
because the nature of dualism can create legal
pcertainty, a state that is contrary to the philosophy
purposc of the law itself. Furthermore, in Indonesia
ger a legislation regulating the land, namely Law No.
of 1960 on Land Principal (UUPA 1960). The law
created to hold a unification of national land law.

Thus, some questions arise, among others:
What are the legal arrangements for customary land
law in Indonesia?

What is the position of customary land law after the
entry into force of UUPA 19607

The purpose of this study is to find out how the
romary law of customary law in Indonesia and how
¢ customary land law position after the entry into

w the implementation through ficld research
snducted with sociology and interview, so that clarity
sout the subject matter. In normative legal research,
e investigation is initially secondary data, as above to
en proceed with rescarch on primary data in the field
¢ against the community or parties involved in the
onfli .lnsmdlobelhepnmﬂ'ydaubmthlu

nt practices that occur. The above approach
ethod is used because considering that the problem
der study is related to the way land dispute settlement
s, which also includes the juridical field. It

be research specification used is analytical descriptive
at describes conflict arising, analyze systematically to
data/information about factors causing conflict,

implementation of various rules related to conflict and
how to solve the conflict.

RESULT AND DISCUSSION
Customary land law before UUPA

Before the UUPA, customary land still belongs
to an alliance and an individual. The customary land
they use for their needs in utilizing and cultivating the
land, the members of the fellowship in writing. In
addition to taking action to use customary land, it must
first be known or request permission from the
customary head. The customary land still belongs to
members of the legal alliance, who have the right to
process it without any prohibited parties.

. Legal Aspects of customary land in Indonesia

Prof.Ter Haar Bzn states that the relationship
between the right of fellowship with individual rights is
like a balloon theory [8]. The greater the mght of
fellowship, the less the individual right. Moreover,
conversely, the less the nght of fellowship, the greater
the rights of the individual. The relationship between
them is flowering. The customary land law regarding
the right of communion can be seen that the human race
exists in a residential center. It is referred to as the
village community, or they are dwelling scattered in
residential centers of cqual value to each other, in an
area which is limited, then, in this case, is a territorial
society. Such community fellowship, entitled to the
land, has certain rights to the land and excrcises that
right either out or into it. By the entry into force of the
right, the communion of customary law communities as
a ruling union picks up the proceeds of the land by
limiting the presence of others who do such things.
Also, as a community entity, they are responsible to
people from outside the community for violations in the
community’s land arca. The community, in the sense of
its members' words collectively, uses its right of use in
the form or by taking advantage of the land and from all
living beings that are preserved therein. The society
limits the freedom to exercise its members by its rights
to the land and for the public interest. Thus, the social
nature of the land is happening, velid and sustained
clearly.

The peculiar nature of the right of fellowship
lies in the reciprocal power of that right to the rights
attached 1o the individual or the individual. When the
individual relationship of the land is reduced or if the
relationship is ignored continuously, then the rights of
the community will be restored as usual, and the right to
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the fellowship of the land is brought into effect without
any disruption. For example, it may be arranged that
such land be part of the poor or new members of
fellowship with temporary rights. In some legal
environments, the awareness of community relations
with the land is evident from the existence of a
salvation event at a fixed time in the village’s suburban
places under community leadership at the time of
commencement of the lapd. While the belief of the
existence of a living relationship between man and the
land can also be seen clearly at the time of the event,
such as the village post-harvest cleaning party and such
events. Communily members as individuals or
individuals may collect the proceeds from the land, in
the majority of the customary law environments
principally during the cultivation of the land for the
land purpose of eaming a living, or the following for his
family or relatives if the members of the fellowship
cross the limits of their use. For example, it is to engage
in the land for trading purposes in the sense of self-
enrichment, then they will be needed how far as people
from outside the fellowship, in which the outward
communion rights will apply to them. Again here it can
be seen that the nature of the land is of a social nature.

The provisions which can be used as
operational basis and function for the settlement of land
law disputes are stipulated in Government Regulation
no. 24 of 1997 and Regulation of the Minister of
Agrarian Affairs / Head of National Land Agency
Number 5 Year 1999 concerning Guidance on
Completion of Customary Land Rights Community
Problems. PMNA No.3 Year 1999, PMNA No. 9 of
1999 and the operational basis of Presidential
Regulation No.10 of 2006 on National Land Agency.
Article 2 of Presidential Regulation no. 10 of 2006
stipulates the duty of BPN in which stipulates that BPN
must implement the government in the field of land in
national, regional and sectoral. The next article in the
regulation mentions 21 functions of BPN, where one of
its functions is to conduct assessment and handling of
problems, disputes, cases, and conflicts in the field of
land. The deputy for the assessment and handling of
land disputes and conflict was established to carry out
the function.

The conflict over communal land is one of the
most complicated land conflict issues to look for. In this
land conflict, in addition to impacting economic issues
can also cause broader social problems. The form of a
dispute resolution is a series of activities undertaken by

the disputing parties using a strategy to resolve
disputes.

According to Nader and Todd, the parties can
develop some strategies or alternatives in resolving
disputes such as:

*  Lumping it or just let the case pass and do not need
to be extended.

* Avoidance or cvasive that the parties who feel
harmed choose nol to relate again with the adverse
party

According to Harsono, various land cases can
be grouped into two groups, the first as a dispute that
occurred outside the court, generally cultivated to be
resolved by the BPN apparatus [2,10]. Moreover, both
disputes arising out of a civil dispute, or a State
Administration dispute and the settlement being made
through a State Court or Administrative Court. Based
on the above points it can be concluded that one type of
solution can solve not all disputes. The forms of dispute
settlement can be grouped into three main groups: either
party does the first, the second is done by the disputing
partics only, and the third involves a third party.
Another dispute settlement form by the parties to the
dispute is a negotiation. Dispute resolution of this
model is called dyadic settlement to result in a decision
or agreement without the intervention or assistance of a
third party. Usually, the solution of this model is not
based on existing rules but based on the rules that they
make themselves.

Dispute settlements involving third parties
include settlement in the form of adjudication,
arbitration, and mediation. These dispute resolution
forms have similarities and differences. The equation is
that this form of settlement is triadic because it involves
a third party, whereas the difference is that adjudication
15 a settlement made by a third party who has the
authority to intervene and that he can execute a
predetermined decision without regard 1o the will of the
parties. In contrast to adjudication, arbitration is a
dispute settlement by a third party, and the decision is
approved by the parties to the dispute. While mediation
is a form of a settlement involving a third party to assist
the parties concerned to reach an agreement. The right
to open this land is not happening or done just like that.
Often this calls for special events attended by
indigenous leaders or the local community and the
necessity fo make certain signs indicating that the land
or land has been an individual working on it. Such
matters will reinforce the individual's legal relationship
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o | Imditopens.lfitdoesnolcxisl.thumclegll
stionship between the land it opens to itself will be so
k that it opens up opportunities for other parties
adividuals or individuals) to also claim that it is also
« land it opens. Things like this will cause problems
pout the land. As mentioned earlier, the land issue is
wone to conflict.

Sometimes, afier g certain amount of time, the
and ismlmgupmducﬁveuﬁcnitfntopun.A
enant tiller decides to leave the land and open up new
and in the area of the partnership as well. In this case,
 the condition of the soil or land shows neglect, the
right of fellowship will return as usual. Individual rights
removed. If in the future he wishes to reopen the
4. he must start his legal relationship from scratch

e

, thedgl\tlorcvokelandusctightsformin
reasons. For example, if the old land has long been
shandoned, or the cultivator has died without an heir, or
jecause of a specific agrwmﬂofindigumsoruihal
peop s.mbmusethclillahsmisbdmeddnkpl
community. The cultivation of land or the use of the
Jand 1o enjoy the results also applies to the head or legal
© unityofﬁccrsaslongasd;eymctheinmmof

woal alliances. These lands are often referred to as the
00 edlmd,orinsnmothcrplaus,lheludmofme
hipmayct\joylhemeeedsofthzlmdby
having labor drawn from their fellow members of the
fellowship. More specifically, the crooked land
mentioned here is part of the land of fellowship
snded for some salary of the village head, regardless
dwlmhisassuﬁveoriginsmbundmﬁomlhe
and of fellowship.

Another thing that makes such an aspect
wulnerable to conflict is because of the principle that the
Jand of fellowship or it is not transferable (onvervreemd
baarheid). It means that when there is a difference of
;mtshipbcxwealmelegllpmnetsﬁpofthe
%mnduisof&nm,achlcgalmhﬁondnll
defend its nghts by all means. They will never allow
their rights to the land they have claimed, which may
“have taken place for a long time, just casually. There is
2 magical-religious value that exists between the land of
fellowship and the community of fellowship which
makes il ﬁnn\yq:plicableﬁoumnaeinlistheneed
:ﬁtﬂnmhofgovamorhighuwthuﬁelwm
hmthahavemgunmmleplcuﬁmyinﬁebd
sector, avoiding land conflicts between customary law
communities. It should be emphasized that in the It is

Wulitoad.,SwﬂJ.ﬂmnlﬂuSﬂ. i, Vol-3, Iss-2

gain, just as he did before. Indigencus leaders also

Feh, 2018): 255-260

the opinion of Prof. Van Vollenhoven. So that inward
mdwtwudhncﬁmmbeoomludednsﬂwﬁghof
uscbycvetycitizmofcommnmlmmdlmdford\e
sake of mutual interest in the socicty of communal area
and other alliance. There are also individual rights in
the legal order of communal society, including land
ownership; the right which members of the partnership
hnvctothcmmnmlrighl.'l'hecmmddoesm(
lnvemllpumoverd:elmdmedormmndh.n
cannot be freely controlled because this property still
huamidfumﬁon.Suchsocillﬁumionswillbc
visible and discussed further in the subsequent subject.
Thus, if the fellowship at any time required the land,
dmlherlgltufpmpeﬂyeouldbeeomdrerighloﬂhe
fellowship again.

The right to enjoy is the right that a fellowship
amusts,m-pasmloeomcnh:proceedsﬁmnthc
lmdfor:singlchm'l‘hisrightissimilumtbe
rigluserﬂoyedbyfomgnusotwuidusofthe
communion land. However, individua! fellowship
members are not required to pay cerain fees or
compensations. Purchased rights arc the rights granted
toapcmntobuylmdwthecxclusion of others. It
happens because the buyer is a relative of the seller, or
his neighbor, or is one member of the same fellowship.
The right to collect results becausc of the title of the
right granted to a person or an individual holding a
certain position within the customary law association
mddntrighduﬂmaininpossessionoflheofﬁoe
concemned. Right to use is the right granted to a person
totakethepcweedsﬁ'omspieoeoﬂmd. For example,
in Minangkabau (ll].thaeisaﬁghlornninheriled rice
field, while members of the fellowship have the right to
mclhelandofthcbeirloomsdmmdisuihmd for
them to be collected.

Afier the UUPA, the customary land in
Indonesia has changed. Everything concerned  with
wslnmaxyhndwchneommumldghu,abmucsalc
mdpuehaseofhndandmond\angad.lfbefore
UUPAcmcinmeffea.aslonmyri;lusillbelomed
to local customary law alliances that had been
controlled for a long time from their ancestors.
m.wtbmmm«mﬁmmsﬁll
mogn'med.sthi:mbesemﬁunaﬁdeSofﬁw
UUPA, customary rights and similar rights of
indigemmduibdpwplcmsﬁllmogindu
lmgnhtulitydnwmmitystmexiun.lf,duew
theoecmof!hcinﬁvidualistmonmdis
eoumnalrighbegulobeurguﬁ.whichmspccial
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ognition to the rights of individuals. Growing and
gthening individual nghlsinindi;cm:sandtribal
es leads to the depletion of communal rights. It is
sognized by the government as long as the fact
lfitisnotnecessarytoesmblishlmw
hnithecuuomryrigm:;mogﬁudinmn
uenotcumarytiﬂmasinu\epuwhhthe
wrests of the National and the border states with that
rights in quegtion shall not be contrary to
.hmandotharegulaioulnaddiﬁmuuem
'i‘ehnguuNoccuronmecwnmylmdhw
anﬁermeean'yimofomeofBAthmbe
fwe:mvlc.ind\isuse,!hes:lelndpurdmeof

: BefommeUUPA.Unsalemdpmhaseofw
+ often done only verbally and without form

hmbceoncludcdundzqmths
» in Indonesia indicate the existence of a
se of life or social function of the land, moreover
o the division of communal land and individual land or
adividual. The distribution of rights or customary land
fights arrangements indicates an attempt to discipline
the use of customary land to ensure justice. However,
ca'taimyismtguannleedbymlyingoulhc
customary land law, due to aspects of applying the
inciple of abstract jurisdiction constructions in
customa Jand law. It is where the role of government
25 the ruler to cstablish a professional registration of
ustomary land to ensurc the legal certainty in the field
: mriun.ﬂvegovm\memmmughvarimmennshu
s to assure legal certainty over customary land.
Gi theexlenlofhﬁthnhswbemmgisadmd
< ed 1o the available apparatus and funding
caps ity,itisnpeuedwukcalongﬁmetooomplm
d Iandmgistmimasawlnk.mlddiﬁoumlit
Government's efforts to provide assurance and certainty
dhndrighls.uucmsﬁllemainmemfudn
idea of land registration and customary land
certification, as it will reduce the sustainability of
-aﬂmaryludsﬂmmdves.ofmﬁsis
_nnsonabk.Simelheeffonindnﬁeldoflmd
wmcnaimstopmvidelegxlcemintymlbeﬁghl
ioldumdsow&nobjeu.soavoidmwy
MuByngimmlmdwonhws
admllﬁuswhileobwvinzwyhdhws
Mapplyndunly.hﬁ:t.whvcgima-‘pto
the land, which can be transferred, which can be
inherited. Of course the Government's cfforts 1o
safeguard against any deviation from the customary

: erﬂodnl..SmdiJ.HmlliﬁﬂSot-Sd-,Vol—S, Iss-2 (Feb, 2018): 255-260

provisions applicable in the plot of land, beginning with
a certificate of ownership and ownership of the land.
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